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COUNTER-STATEMENT OF 

QUESTIONS PRESENTED 

 

1. Whether the trial court correctly held that the issue of preemption was addressed by this 

Court’s prior decision in EnergyNorth Nat. Gas, Inc. v. City of Concord, 164 N.H. 14 

(2012).  Order at 18, 21.
1
  Responsive to Appellant’s Question One.   

 

2. Whether the trial court properly addressed this Court’s directive on remand as part of its 

consideration of Appellant’s remaining challenges to the Appellees’ ordinances.  Order at 

1.  Responsive to Appellant’s Question Two. 

 

3. Whether the trial court’s finding on remand following its “review of the testimony and 

evidence presented in this case … that utility excavation and patching of paved roadways 

with new pavement generally diminishes the roadway’s life expectancy” was supported 

by the evidence.  Order at 14-16, 21.  Responsive to Appellant’s Question Three. 

 

4. Whether the trial court’s finding that Appellee City of Manchester’s ordinance was 

reasonable and rationally based on the ordinance’s objective was supported by the 

evidence.  Order at 14-16, 21.  Responsive to Appellant’s Question Four. 

 

5. Whether the trial court’s finding that Appellee City of Manchester’s base street damage 

fee ordinance was not an invalid tax was supported by the evidence.  Order at 1, 16-18, 

21-22.  Responsive to Appellant’s Question Five. 

 

QUESTIONS PRESENTED ON CROSS APPEAL 

 

6. Whether the trial court’s finding that Appellee City of Manchester’s enhanced street 

damage fee ordinance was an invalid tax was supported by the evidence where the 

undisputed evidence demonstrates that Manchester’s enhanced street damage fee 

ordinance only charges $10 per square foot and not the $15 per square foot that the trial 

court based its findings on.  Order at 1, 16-18, 21-22; Manch. App. 3, 7-10, 30-31.  Cross 

Appeal Question One. 

 

7. Whether the trial court erroneously denied the Appellees’ motions to strike the 

Appellant’s purported expert, Alan Todres, from this case.  Order at 19 n.1; Manch. App. 

12-24.  Cross Appeal Question Two.  

 

  

                                              
1
 References to the trial court’s order are cited as “Order at ___.”  References to the Brief of the Appellant will be 

cited as “Liberty Br. __”.  References to Appellant’s Appendix are cited as “App. __.”  References to Appellees’ 

Joint Appendix are cited as “Joint App. __.”  References to Manchester’s Supplemental Appendix are cited as 

“Manch. App. __.”  References to the trial transcript are cited as “Tr. ___.”  References to the summary judgment 

hearing transcript from July 20, 2011 are cited as “S.J. Tr. __,” all with the appropriate page citation.  
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STATEMENT OF THE CASE 

 

National Grid n/k/a Liberty Utilities (“National Grid”) filed a petition in June of 2010 

seeking declaratory and injunctive relief regarding street damage fees enacted by Appellee City 

of Concord (“Concord”), arguing that the fees were preempted by State law and/or were an 

unlawful tax.  EnergyNorth Natural Gas, Inc. v. City of Concord, 164 N.H. 14, 15 (2012).  The 

trial court denied National Grid’s request for a preliminary injunction.  Id.  After the parties 

subsequently filed cross-motions for summary judgment, the trial court granted summary 

judgment to National Grid, deciding that Concord’s ordinance was preempted by State law 

“because the assumption underlying the ordinance conflicts with the assumption underlying the 

statutes.”  Id. at 17.  “Because the trial court determined that State law preempted the City’s 

imposition of the roadway fees, it did not consider whether they [we]re an unlawful tax.”  Id.   

On appeal this Court reversed the trial court’s decision on preemption because this Court 

was “not persuaded that when the legislature enacted the statutes at issue, it made any 

assumption or finding, implied or otherwise, as to whether repaving a paved excavated roadway 

restored the roadway’s original life expectancy.”  Id.  This Court instead held that “[n]othing in 

the language of the statutes or in their legislative history suggests that the Legislature had this in 

mind.”  Id.  Accordingly, this Court reversed the trial court’s grant of summary judgment and 

remanded. 

On remand, National Grid’s action against Concord was consolidated with a separate 

pending action National Grid had brought against Appellee City of Manchester (“Manchester,” 

and together with Concord, the “Cities”).  Appellant Liberty Utilities f/k/a National Grid 

(“Liberty Utilities”), the successor in interest to National Grid, continued to pursue these actions 

against the Cities.  The Merrimack County Superior Court (Larry M. Smukler, J.) subsequently 

conducted a six day trial of Liberty Utilities’ remaining challenges to the Cities’ municipal 
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ordinances.  See Tr. 1-1036.  That six day trial included nine witnesses and thousands of pages of 

exhibits.  See Tr. 1-1036.  Following its review of the testimony and evidence presented to it, the 

trial court found that Liberty Utilities had not met its burden in challenging the Cities’ 

ordinances and the Court found and ruled in favor of the Cities on the base street damage fee.  

Order at 10.  The trial court also found that Liberty Utilities had met its burden with respect to 

the enhanced excavation fee and found and ruled in favor of Liberty Utilities on that issue.  

Order at 10. 

Liberty Utilities did not move for reconsideration of the trial court’s order, but instead 

filed a notice of appeal asserting nine potential bases for appeal of the trial court’s order.  See 

Liberty Utilities Notice of Appeal.  Following Liberty Utilities’ appeal, the Cities cross-appealed 

the trial court’s determination concerning the enhanced street damage fees and the trial court’s 

denial of the Cities’ motions to strike Liberty Utilities’ purported expert Alan Todres.  See City 

of Manchester Notice of Appeal. 

STATEMENT OF FACTS 

A. The Establishment of the Patching and Excavation Fee and Liberty Utilities’ 

Decision not to Participate in that Legislative Process. 

 

Manchester regulates the excavation and patching of its streets through the Highway 

Department’s Standard Operating Procedures, Permitting and Inspection Services, and the 

Highway Department’s standard specifications for road, drain and sewer construction.  Order at 

4-5; Manch. App. 37-399 (Exhibit (“Ex.”) A and B).  In 2009 the Manchester Highway 

Department reviewed its permitting process for the excavation and patching of streets.  Tr. 

865:3-866:24, 870:5-871:6 (Deputy Director of Public Works, Timothy Clougherty, hereinafter 

“Clougherty”).  Timothy Clougherty, the Deputy Director of Public Works, directed the then-

Manchester Engineering Manager, Bruce Thomas, to research the effect of utility excavation and 
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patching on asphalt-paved roads.  Order at 5; Tr. 55:22-57:11 (Engineering Manager, Bruce 

Thomas, hereinafter “Thomas”); Tr. 866:4-:11 (Clougherty).  Manchester’s Engineering 

Manager researched the issue and reviewed several studies and reports, all of which concluded 

that utility excavations and patching of asphalt roads caused degradation to the roads.  Order at 

5; Tr. 67:22-68:4, 70:3-:9, 840:21-841:16, 842:24-843:6 (Thomas); Manch. App. 406-417 (Ex. 

D). 

The Manchester Highway Department recommended amending the Manchester street 

excavation requirements and permitting process to require that all applications for a permit to 

open or excavate any public right-of-way or public property shall include a street damage fee of 

$5 per square foot of excavation occurring within paved portions of the public right-of-way or on 

Manchester property (the “Excavation Permit Fee Recommendation”).  Order at 5; Manch. App. 

79, 400-401 (Ex. A and C).  The roadway degradation fee “was designed to offset costs due to 

road degradation” – a loss of road life and damage to the road caused by utility excavation and 

the patching of the road surface.  Order at 5; Manch. App. 400-401 (Ex. C).  Manchester’s 

Deputy Director of Public Works reviewed the studies and reports found by Manchester’s 

Engineering Manager.  Order at 5; Tr. 866:12-:14, 893:22-:23 (Clougherty).  He then 

independently researched the issue and found additional studies that concluded that utility 

excavations and patching of asphalt roads caused degradation to the roads.  Order at 5-6; Tr. 

866:15-867:3 (Clougherty).   

The record below demonstrated and the trial court found that ultimately the Manchester 

Excavation Permit Fee Recommendation was a collective effort by the Highway Department, 

which included (a) research by the then City Engineering Manager; (b) additional research by the 

Deputy Public Works Director; (c) discussions within the Highway Department and the review 

and revision of the Excavation Permit Fee Recommendation by the Director of Public Works, the 
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Deputy Director of Public Works, the Engineering Manager, and Highway Department 

Inspectors, including several in-house engineers; (d) the engineering knowledge and experience 

of the Highway Department’s engineers and inspectors; (e) the Highway Department’s 

experience with utility cuts and their impact on Manchester roads; and (f) Manchester’s review 

of how other cities dealt with the impact of excavations and the implementation of a street 

damage fee.  Order at 6; Tr. 841:20-842:23 (Thomas); Tr. 865:24-866:24, 867:4-868:25 

(Clougherty); Manch. App. 400-417 (Ex. C and D). 

In November 2009, the Manchester Board of Mayor and Aldermen referred the Highway 

Department’s Excavation Permit Fee Recommendation to the Aldermanic Committee on 

Administration Information Systems.  Order at 6; Manch. App. 418-460 (Ex. F and G).  On 

December 15, 2009, Manchester’s Aldermanic Committee on Administration / Information 

Systems held a public meeting to discuss and consider the Highway Department’s Excavation 

Permit Fee Recommendation.  Order at 6; Manch. App. 461-481 (Ex. H, I and J).  The 

committee recommended to the Board of Mayor and Aldermen the passage of the Highway 

Department’s Excavation Permit Fee Recommendation.  Order at 6; Manch. App. 470-471 (Ex. I 

and J).  Thereafter, at that public meeting the Board of Mayor and Aldermen discussed and 

approved the adoption of the Highway Department’s Excavation Permit Fee Recommendation.  

Order at 6; Manch. App. 483, 495 (Ex. K). 

During 2009, National Grid chose not to participate in the Manchester legislative process 

for the adoption of Manchester’s road damage fee.  Tr. 175:12-21 (Director of Gas Operations, 

Richard McDonald, hereinafter “McDonald”).  Mr. McDonald, Liberty Utilities’ Director of Gas 

Operations, testified that if he had been managing National Grid during 2009 he would have 

chosen to participate in the Manchester legislative process in order to present National 
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Grid/Liberty Utilities’ views on the degradation fee issue in an attempt to affect or change 

Manchester’s road damage fee.  Tr. 175:22-176:10 (McDonald).
1
 

B. The Base Street Damage Fee and its Relationship to the Costs Associated with 

Excavation and Patching of Paved Roadways and Property. 

 

Effective January 2, 2010, Manchester required that all applications for a permit to open 

or excavate in a public right of way or on public property shall include a street damage fee of $5 

per square foot in excavation occurring within paved portions of the public right of way or on 

Manchester property.  Order at 6; Manch. App. 79 (Ex. A).  In arriving at its street damage fee of 

$5 per square foot in excavation, Manchester reviewed the actual costs incurred to replace 18 

inches of gravel, three inches of asphalt and reset the street curb for three projects in Manchester 

that were a cross-section of roadwork; the actual cost to perform cold planning in 2008 and cold 

planning in 2009; and the average cost for State of New Hampshire road repair projects.  Order 

at 6; Tr. 844:10-845:2 (Thomas); Manch. App. 403-404 (Ex. C).   

Manchester tabulated these actual costs for different types of road repairs and then 

averaged them for an average unit cost to replace 18 inches of gravel, three inches of asphalt and 

reset curbing.  Tr. 844:10-845:3 (Thomas); Manch. App. 403-404 (Ex. C).  Manchester also 

included the actual cost for miscellaneous costs such as costs for mobilization, engineering, 

testing, traffic signs and the use of police for traffic control.  Order at 6-7; Manch. App. 403-404 

(Ex. C).  The amount of Manchester’s street damage fee was validated by expert analysis, which 

found that a $14.06 per-square-foot charge would be appropriate.  Order at 13; Tr. 731:18-732:6 

(Dr. Wayne Seiler, hereinafter “Seiler”).  The Cities’ expert, Dr. Wayne Seiler stated that “if the 

road was less than ten years old, the fee could be $28.00 per square foot.”  Order at 13; Tr. 

                                              
1
 In 1996 the City of Concord considered adopting a road degradation fee for the excavation and patching of roads 

in Concord.  Manch. App. 565 (Ex. NN).  Liberty Utilities’ predecessor-in-interest, EnergyNorth participated in the 

Concord legislative process by submitting written and oral testimony.  Manch. App. 565-569 (Ex. NN).  Liberty 

Utilities’ predecessor-in-interest took the position that in order to be legal any degradation fee had to have a rational 

basis.  Manch. App. 565 (Ex. NN).   
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732:16-:21 (Seiler).  Liberty Utilities presented no evidence, expert or otherwise, as to an 

appropriate per-square foot charge, nor any evidence to contest the validity of the $14.06 to $28 

range provided by Dr. Seiler.  See Order at 13; Tr. 1-1036. 

C. The Two-Times Life Reduction Factor Multiplier for Excavation and Patching 

Conducted within the First Five Years of Street Reconstruction. 

 

Manchester has long had in place an excavation moratorium that provides that (a) after a 

city street has received an overlay, no excavation permits will be issued for a minimum of three 

years; and (b) after a city street has been newly constructed or reconstructed, no excavation 

permits will be issued for a minimum of five years.  Manch. App. 86, 169 (Ex. A and B); Tr. 

874:14-876:16 (Clougherty).  Despite that moratorium, Manchester will permit excavation 

permits where necessary, but Manchester’s street damage fee includes a life reduction factor 

multiplier.  Manch. App. 80, 163 (Ex. A and B); Tr. 874:14-876:16 (Clougherty).  If the street 

pavement is less than five years old, the Manchester street damage fee is multiplied by a life 

reduction factor – (a) two times the base street damage fee if the street pavement overlay is less 

than three years old; or (b) two times the base street damage fee if the street pavement of a 

reconstructed street is less than five years old.  Manch. App. 80, 163 (Ex. A and B); Tr. 874:14-

876:16 (Clougherty).  Manchester’s life reduction factor was initially set at two times the base 

street damage fee if the street pavement was less than five years old and three times the base 

street damage fee if the street pavement was less than three years old.  Tr. 75:17-76:2, 81:23-

82:25 (Thomas).  That fee structure was amended shortly after it was enacted to adjust the life 

reduction factor to only a two-times multiplier for all roads less than five years old.  Manch. 

App. 80, 163 (Ex. A and B); Tr. 75:17-76:2, 81:23-82:25 (Thomas).
2
 

                                              
2
 As discussed in more detail below, the trial court erroneously held otherwise, apparently conflating the ordinances 

enacted by Concord and Manchester.  The undisputed evidence below demonstrates that Manchester’s fee structure 
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Manchester charges a life reduction factor for excavations during the moratorium period 

in order to promote better coordination between the City and utilities for the excavation of roads.  

Tr. 876:1-:16 (Clougherty).  Manchester has a coordinating committee known as the Mayor’s 

Utility Coordinating Committee (“MUCC”). Tr. 877:19-878:1 (Clougherty). Manchester 

provides all utilities with a list of upcoming road projects and the MUCC meets monthly to 

discuss upcoming Manchester road projects.  Tr. 117:3-:18 (McDonald); Tr. 876:21-878:21 

(Clougherty). Manchester has experienced better coordination with utilities since the 

implementation of the street damage fee.  Tr. 878:22-879:2 (Clougherty).   

In fact, Liberty Utilities testified that Manchester’s life reduction factor provides an 

incentive for Liberty Utilities to better coordinate its work with Manchester’s reconstruction and 

overlay of its streets.  Tr. 163:20-164:2, 165:1-:4, 183:25-184:19 (McDonald).  Liberty Utilities 

acknowledged that it had problems coordinating its work in the past but that Liberty Utilities has 

done a better job of coordinating its work with Manchester’s work during the past several years.  

Tr. 116:9-:23, 163:1-:14 (McDonald).  The Manchester Highway Department notifies utilities of 

the Department’s schedule of pavement overlay and street reconstruction activities to allow time 

for utilities to perform work as needed before the highway department repaves or reconstructs a 

street.  Tr. 876:21-878:21 (Clougherty); Tr. 99:3-:9 (Engineering Manager, Todd Connors, 

hereinafter “Connors”); Manch. App. 42-43 (Ex. A).  If a utility opens or excavates a street just 

before the Manchester Highway Department repaves or reconstructs the street, the Director of 

Public Works may waive the street damage fee, and has in fact done so for Liberty Utilities.  

Order at 5; Tr. 164:3-:11, 177:25-178:17 (McDonald); Tr. 879:3-:21 (Clougherty); Manch. App. 

42-43 (Ex. A). The Director of Public Works also waives the street damage fee if a utility 

                                                                                                                                                  
does not include the three times multiplier that Concord’s fee structure includes.  See Manch. App. 80, 163 (Ex. A 

and B); Tr. 75:17-76:2, 81:23-82:25 (Thomas); Tr. 874:14-876:16 (Clougherty); Order at 5. 
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exceeds the standard roadway restoration specifications.  Order at 5; Tr. 164:3-:11 (McDonald); 

Tr. 879:3-:21 (Clougherty).  The Manchester Highway Department not only has the ability to 

waive the fee where appropriate, it does so “quite often.”  Tr. 879:19-:21 (Clougherty).  

Ultimately the record revealed that the coordination sought to be achieved by the enhanced street 

damage fee has been successful. Tr. 116:9-:23, 163:1-14 (McDonald); Tr. 876:21-878:21 

(Clougherty); Tr. 99:3-:9 (Connors).  

Manchester also charges the life reduction factor for excavations during the moratorium 

years in order to deter excavation during that time, and because, in Manchester’s experience, 

Manchester will need to repair that utility patch more often during the long useful life of a 

recently overlaid or reconstructed road, as compared to a utility excavation and patch in an older 

road.  Tr. 899:14-900:6 (Clougherty). The record below demonstrated that the life reduction 

factor charge was shown to be less than the costs associated with the damage attendant to 

excavating a road less than five years from its reconstruction.  Compare Order at 13 and Tr. 

731:18-732:21 (Seiler) (noting $14 cost associated with damage done by patching) with Manch. 

App. 79-80, 162-163 (Ex. A and B) and Tr. 874:14-876:16 (Clougherty) (setting forth $5 street 

damage fee and two times multiplier life reduction factor for total charge of $10).  Dr. Seiler 

testified that for a utility cut and patch within the first five years of a reconstructed or constructed 

road, a degradation fee of $28 per square foot would be reasonable, significantly more than the 

$10 charge that would result from application of the life reduction factor.  See Tr. 731:18-732:21 

(Seiler); Manch. App. 79-80, 162-163 (Ex. A and B); Tr. 874:14-876:16 (Clougherty).  

Manchester’s life reduction factor fee of $10 is also less than the average $14.06 per-square-foot 

charge that expert analysis below demonstrated would be appropriate over the entire life of the 

road.  See Order at 13; Tr. 731:18-732:21 (Seiler).  Liberty Utilities presented no evidence below 
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as to the per-square-foot average cost and no evidence to contradict the $14.06 per-square-foot 

average cost.  See Order at 13; Tr. 1-1036. 

D. The Evidence Below Concerning Whether an Asphalt Street can be Restored to 

the Same Condition it was in Prior to Excavation. 

 

Manchester imposes a street damage fee because, as the record below reflected, after a 

utility excavation an asphalt street cannot be restored to the same condition that it was in prior to 

excavation.  Tr. 100:9-:25 (Connors); Tr. 732:25-734:1 (Seiler); Tr. 840:21-841:16, 842:24-

844:9 (Thomas); Tr. 866:15-867:3, 893:22-894:2 (Clougherty); Manch. App. 400-405, 496-511, 

512-564 (Ex. C, P, and R); Joint App. 1-309, 312-899, 900-1106, 1254-1425 (Ex. WW-1 – 4, 

WW-6 – 13, WW-16 – 22, and WW-25 – 27).  The record below demonstrated that the 

excavation and patching of an asphalt street always causes degradation due to several factors, 

including the permanent damage to the road’s subsurface due to the inability to match the 

adjacent subsurface material and condition and a break in the subsurface condition; the inability 

to compact the subsurface to the same level as the subsurface of the existing roadway; the 

negative effect on the condition of the subsurface adjacent to the excavation (the zone of 

influence); a permanent crack in the surface pavement; the inability to bind the patch with the 

adjacent surface pavement; the intrusion of water into the pavement crack; and the effect of 

water on the subsurface combined with changes in temperature.  Tr. 100:9-:25 (Connors); Tr. 

657:10-673:5, 708:12-:24, 725:5-726:1, 727:1-731:1, 732:25-734:1 (Seiler); Tr. 840:21-841:16, 

842:24-844:9 (Thomas); Tr. 866:15-867:3, 893:22-894:2 (Clougherty); Manch. App. 400-405, 

496-511, 512-564 (Ex. C, P, and R); Joint App. 1-309, 312-899, 900-1106, 1254-1425 (Ex. WW-

1 – 4, WW-6 – 13, WW-16 – 22, and WW-25 – 27).   

The record below also demonstrated that there is a substantial body of literature on 

analysis conducted by engineers throughout the United States, and in Canada and England, 
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which concluded that utility cuts and patching always degrade asphalt roads.  See Order at 12; 

Manch. App. 400-405, 496-511, 512-564 (Ex. C, P, and R); Joint App. 1-309, 312-899, 900-

1106, 1254-1425 (Ex. WW-1 – 4, WW-6 – 13, WW-16 – 22, and WW-25 – 27).  The trial court 

specifically referenced these studies and found that “[a]s evidenced by this literature, there are a 

number of studies that have concluded that utility cuts and patching degrade asphalt roads.”  

Order at 12. 

The record below demonstrated that asphalt concrete pavement roads or flexible 

pavement are an entire pavement system that consist of a pyramid of layers that are designed to 

protect the layers beneath them.  Tr. 656:3-657:21 (Seiler).  Dr. Seiler explained that the first 

layer, the “subgrade,” is the most important layer, but also the weakest layer; the next layer is the 

“granular subbase”; then the “granular base,” and finally the “asphalt concrete.”  Tr. 656:3-

657:21 (Seiler); Manch. App. 570 (Dem. Ex.).  The asphalt concrete surface is designed to keep 

moisture out of the pavement system because water is the number one enemy of the pavement 

system, and allowing moisture into the structure or system starts to weaken the base, which starts 

to weaken the subbase, which starts to weaken the subgrade.  Tr. 657:9-:21 (Seiler).  The entire 

system, and not merely the asphalt surface, is the roadway, with all of the elements of the system 

contributing to the load carrying capacity and the smoothness and rideability of the roadway.  Tr. 

657:22-658:6 (Seiler). 

Dr. Seiler also explained that in constructing roads each layer of the road system is 

controlled for density of compaction and the optimum moisture content to obtain maximum 

strength.  Tr. 658:7-659:23 (Seiler).  Over time the layers of a road system continue to compact.  

Tr. 659:19-660:2 (Seiler).  When the road system is cut through utility excavations you cannot 

achieve the same density or replace the excavated materials with the same materials that exist 

around the utility cut.  Tr. 659:19-660:2 (Seiler).  In addition to the excavated area, the adjacent 
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soils sag or collapse into the hole because they are not being restrained, further affecting the road 

system.  Tr. 660:21-661:20 (Seiler) Manch. App 571 (Dem. Ex.).  That area adjacent to the 

utility cuts is what the trial court found to be the zone of influence that is affected by a utility cut.  

Order at 14-15.    

The Army Corps of Engineers developed a pavement condition index (“PCI”), which is 

part of a pavement maintenance management system (“PAVER”) that considers numerous 

factors to determine the condition of asphalt roads.  Order at 12; Joint App. 688-863 (Ex. WW-

11).  PAVER is contained within the Department of Defense Pavement Maintenance 

Management Manual and is used on all Department of Defense facilities.  Joint App. 688-863 

(Ex. WW-11).  The trial court found that “[t]he PAVER considers a utility excavation and patch 

to be a permanent road defect.”  Order at 12; see also Joint App. 688-863 (Ex. WW-11).   

The trial court also noted that “the Standard Practice for Roads and Parking Lots 

Pavement Condition Index Surveys, specifically ASTM Designation: D6433-11, contains a 

procedure to survey pavement conditions through visual surveys and PCI method of quantifying 

pavement condition.”  Order at 12-13; see also Joint App. 639-687 (Ex. WW-10).  The PCI for 

roads and parking lots “was developed by the Army Corps of Engineers and further verified by 

the Department of Defense and the American Public Works association.”  Order at 13; see also 

Joint App. 639-687 (Ex. WW-10).  The trial court found that “[u]nder ASTM D6433-11, ‘a patch 

is considered a defect no matter how well it is performing (a patched area or adjacent area 

usually does not perform as well as an original pavement section).’”  Order at 13; see also Joint 

App. 639-687 (Ex. WW-10). 

The record below further demonstrated that the excavation and patching of asphalt streets 

causes degradation of the street regardless of other factors such as the age of the street, the level 

of traffic, the location of the excavation and patch, the quality of the existing road, or the quality 



 

 12 

of the patch.  Tr. 100:9-:25 (Connors); Tr. 657:10-673:5, 708:12-:24, 725:5-726:1, 727:1-731:1, 

732:25-734:1 (Seiler); Tr. 840:21-841:16, 842:24-844:9 (Thomas); Tr. 866:15-867:3, 893:22-

894:2 (Clougherty); Tr. 958:1-:18 (Engineer Edward Roberge, hereinafter “Roberge”); Manch. 

App. 400-405, 496-511, 512-564 (Ex. C, P, and R); Joint App. 1-309, 312-899, 900-1106, 1254-

1425 (Ex. WW-1 – 4, WW-6 – 13, WW-16 – 22, and WW-25 – 27).  Dr. Seiler surveyed and 

tested 68 utility excavations and patches in Manchester, distributed throughout the City and 

representing a wide cross-section of utility excavation and patches.
3
  See Order at 11; Tr. 674:2-

675:8 (Seiler); Manch. App. 512-564 (Ex. R).  Dr. Seiler conducted a PCI survey of the patches 

and considered various factors such as the age of the pavement, the traffic level, the type of patch 

and the pavement thickness.  See Order at 11; Tr. 674:2-675:8 (Seiler). 

Dr. Seiler conducted structural testing of 18 utility patches in Manchester using a falling 

weight deflectometer.  Order at 11; Tr. 718:18-:20 (Seiler); Manch. App. 512-564 (Ex. R).  Dr. 

Seiler had core drillings performed in Manchester utility patches.  Order at 11; Tr. 728:16-729:11 

(Seiler); Manch. App. 512-564 (Ex. R).  Dr. Seiler also conducted statistical analysis in order to 

test the results he found from his various methods of testing and analysis.  Order at 11; Tr. 729:9-

:11 (Seiler); Manch. App. 512-564 (Ex. R).  Dr. Seiler concluded that the pavement service life 

of roads in Manchester is significantly reduced due to utility cut patching; that the pavements 

that contain utility cut patches need an increase in the asphalt layer thickness in order to provide 

a structure that has an equivalent structural capacity of non-patched areas; that the number of 

utility cuts in a section affects pavement performance; and that there is a weakened zone of 

                                              
3
 Based upon prior studies and methodologies, Dr. Seiler identified several different variables to ensure that there 

was no bias in the selection of patches to inspect.  Tr. 654:10-655:22 (Seiler).  By ensuring an unbiased sampling of 

patches to inspect, Dr. Seiler considered the full spectrum of roads in Manchester, including high and low volume 

roads, differing thickness of asphalt and the base and sub-base, the ages of the roads, and the ages of the patches.  

Tr. 655:8-:22 (Seiler).  By contrast, Liberty’s purported expert, Mr. Todres, only inspected Liberty’s patches that 

were selected by Liberty without providing Liberty with any criteria or variable in selecting the patches for Mr. 

Todres to review.   Tr. 304:14-306:1, 481:18-482:2 (Todres); see also Order at 15. 
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influence around the patches caused by utility cuts and patching.  Tr. 657:10-673:5, 708:12-:24, 

725:5-726:1, 727:1-731:1, 732:25-734:1 (Seiler); Manch. App. 544 (Ex. R); see also Order at 12.  

Dr. Seiler concluded that utility cuts and patching reduce the useful life of the patched area by 

30% or six years over a 20-year useful life, and that it reduced the useful life of the paved areas 

surrounding a patch by 15% or three years of a 20-year useful life.  Order at 14; Tr. 730:14-

731:17 (Seiler); Manch. App. 547 (Ex. R).   

Manchester’s specifications for utility cuts and patching are designed to provide good 

patches for roadway safety.  Tr. 900:21-:25 (Clougherty); Tr. 908:7-:21 (Connors).  They are not 

designed to repair or fix all roadway degradation caused by utility excavation and patching.   Tr. 

908:7-:21 (Connors).  A 2015 PCI survey of the surface condition of Manchester roads found 

that 56% of them were in fair to poor condition.  Tr. 891:15-:19 (Clougherty).  The record 

revealed that utility excavation and patching contributed to the poor condition of Manchester 

roads.  Tr. 902:19-903:2 (Clougherty).  The City of Manchester made the legislative policy 

decision to address road degradation caused by utility excavation and patching by the 

implementation of the street damage fee, rather than negotiate a case-specific patch-by-patch 

charge with each utility on the basis of each separate patch.  Tr. 893:7-:12 (Clougherty).  This 

approach saves Manchester and the relevant utility the expense and time associated with case-

specific inquiries.  Tr. 893:7-:12 (Clougherty). 

STANDARD OF REVIEW 

This Court “will affirm the superior court’s factual findings unless they are unsupported 

by the evidence and … affirm the superior court’s legal rulings unless they are erroneous as a 

matter of law.”  Dow v. Town of Effingham, 148 N.H. 121, 124 (2002).  Here the trial court 

rejected a challenge brought by Liberty Utilities to the Cities’ municipal ordinances pertaining to 

street damage excavation fees.  See Order at 10.  Under New Hampshire law, “[w]hen a 
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municipal ordinance is challenged, there is a presumption that the ordinance is valid and, 

consequently, not lightly to be overturned.”  Town of Nottingham v. Harvey, 120 N.H. 889, 892 

(1980).  Additionally, “[t]he burden of proving the invalidity of an ordinance lies with the party 

attacking its validity.”  Town of North Hampton v. Sanderson, 131 N.H. 614, 619 (1989).  Where 

an ordinance is “rationally related to a legitimate governmental interest” it will be upheld.  State 

v. Hollenbeck, 164 N.H. 154, 163 (2012); Boulders at Strafford, LLC v. Town of Strafford, 153 

N.H. 633, 639-40 (2006); Dow v. Town of Effingham, 148 N.H. 121, 124 (2002).   

SUMMARY OF THE ARGUMENT 

This Court is a court of review.  The trial court had the benefit of presiding over a six day 

trial that included nine witnesses and thousands of pages of exhibits.  Following its extensive 

review of all of the evidence before it, the trial court upheld the Appellees’ base street damage 

fee ordinances and found that the excavation and patching of paved roadways with new 

pavement generally diminishes the roadways’ original life expectancies.  The trial court’s 

determination and finding was amply supported by the evidence and should be affirmed.  Liberty 

Utilities contends otherwise on appeal, and asserts five questions presented for this Court’s 

review, but none of those questions provides a basis for reversal of the decision below. 

1. The trial court correctly held that the issue of preemption was addressed by this 

Court’s prior decision in EnergyNorth because the issue of preemption is essentially a matter of 

statutory interpretation and construction and this Court’s decision in EnergyNorth clearly held 

that nothing in the language of RSA 231:185 or RSA 236:11 or in their legislative histories 

suggested that the legislature had the circumstances of this case in mind when it enacted those 

statutes.  This Court is the final arbiter on the intent of the legislature. This Court’s prior legal 

determination that there was no clear manifestation of intent to preempt the Cities’ ordinances 

conclusively resolved the issue. 
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2. The trial court properly addressed this Court’s directive on remand from the 

EnergyNorth decision because it acknowledged and answered the question remanded to it.  The 

trial court’s formulation of its answer on remand that Liberty Utilities contests is the only 

formulation that would have any relevance to Liberty Utilities’ strained preemption-reading of 

this Court’s factual remand. 

3. The trial court’s finding on remand that utility excavation and patching of paved 

roadways generally diminishes the roadway’s life expectancy is amply supported by the 

evidence.  Liberty Utilities’ contention to the contrary is predicated upon a factually 

insupportable assertion that excavation and patching of degraded roads enhances their life 

expectancy.  Liberty Utilities bases that conclusion on purported agreements by the Cities’ expert 

that the expert simply did not make and the record directly refutes. 

4. The trial court’s finding that Manchester’s ordinance was reasonable and 

rationally based on the ordinance’s objective was amply supported by the evidence.  The record 

revealed that Manchester’s ordinance was the product of careful reflection, study, and 

collaboration by numerous Manchester officials. Liberty Utilities failed to meet its burden and 

overcome the presumption of validity afforded to Manchester’s ordinance. 

5. The trial court’s finding that Manchester’s base street damage fee ordinance was 

not an invalid tax was amply supported by the evidence.  The record revealed that the $5 per 

square foot base fee was based on actual cost calculations for the damage caused by utility 

excavation and patching and Manchester’s ordinance was not enacted to be an invalid source of 

revenue. 

6. The trial court’s finding that Manchester’s enhanced street damage fee was an 

invalid tax was not supported by the evidence because it was undisputed that Manchester’s 

enhanced street damage fee was only $10 per square foot, and not the $15 per square foot 
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erroneously found by the trial court.  Additionally, the trial court’s determination that the 

enhanced street damage fee was punitive simply because it sought to deter excavation of newly 

paved streets and increased coordination of utility excavations with utilities was erroneous in 

light of this Court’s precedents. 

7. The trial court erroneously denied the Cities’ motions to strike Liberty Utilities’ 

purported expert, Alan Todres, from this case because Mr. Todres’ testimony did not satisfy the 

requirements for expert testimony in New Hampshire.  Mr. Todres used a flawed and unreliable 

methodology to render his opinion that Liberty Utilities’ patches do not damage or shorten the 

life of a roadway because it was based on only a surface level observation of patches chosen by 

Liberty Utilities for his review.  Mr. Todres admitted below that he did not know whether any of 

the patches he observed achieved a sufficient level of compaction despite his acknowledgement 

of the importance of that determination, and his essentially ad hoc methodology should have 

required the exclusion of his testimony below.  

ARGUMENT 

I. The Trial Court Correctly Held that the Issue of Preemption was Addressed by this 

Court’s Prior Decision and that Issue is not Properly Before this Court Now. 

 

This Court’s prior decision in EnergyNorth Nat. Gas, Inc. v. City of Concord considered 

the appeal by Concord from an order in favor of Liberty Utilities’ predecessor National Grid that 

had determined that RSA 231:185 and RSA 236:11 preempted Concord’s street damage fee 

ordinance.  164 N.H. 14 (2012).  In EnergyNorth, this Court explained that “the trial court 

determined[] that RSA 231:185 and RSA 236:11 impliedly preempt the City’s roadway fee 

ordinance because the ordinance and statutes actually conflict.”  Id. at 16 (citing N. Country 

Envtl. Serves. v. Town of Bethlehem, 150 N.H. 606, 611 (2004), and its requirement that implied 

preemption will only be found “either: (1) when comprehensiveness and detail of State statutory 
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scheme evinces legislative intent to supersede local regulation; or (2) when State and local 

regulation actually conflict”).  This Court explained that “[f]or preemption purposes, ‘[a] conflict 

exists when a municipal ordinance or regulation permits that which a State statute prohibits or 

vice versa.’”  Id. (quoting N. Country Envtl. Servs., 150 N.H. at 611).    

Consistent with this Court’s precedents, the EnergyNorth decision explained that 

“[p]reemption ‘is essentially a matter of statutory interpretation and construction’” and “a 

question of law… .”  Id. (quoting Town of Lyndeborough v. Boisvert Properties, 150 N.H. 814, 

817 (2004)).  The decision further explained that this Court is “the final arbiter of the intent of 

the legislature as expressed in the words of a statute considered as a whole.”  Id. (citing Appeal 

of Union Tel. Co., 160 N.H. 309, 317 (2010)).  Considering the statutory text of RSA 231:185 

and RSA 236:11, this Court assumed without deciding that Liberty Utilities’ predecessor’s 

construction of the word “condition” used in those statutes was correct and included the life 

expectancy of the road.  Id. at 17.  This Court then considered the trial court’s decision that the 

City’s ordinance was preempted because “the statutes ‘assume[] that a street can and should be 

restored to its former condition,’ while the ordinance assumes, by imposing a fee, that restoring 

an excavated street to its former condition ‘is all but impossible.’”  Id. (citation omitted).   

This Court rejected the trial court’s decision that “the ordinance is preempted because the 

assumption underlying the ordinance conflicts with the assumption underlying the statutes” 

because this Court was “not persuaded that when the legislature enacted the statutes at issue, it 

made any assumption or finding, implied or otherwise, as to whether repaving a paved excavated 

roadway restored the roadway’s original life expectancy.”  Id.  This Court explained that 

“[n]othing in the language of the statutes or in their legislative history suggests that the 

legislature had this in mind.”  Id.  The Court accordingly “conclude[d], therefore, that the trial 

court’s grant of summary judgment to National Grid based upon this analysis was error.”  Id. at 
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17-18.  Based upon this Court’s statutory interpretation and construction, the EnergyNorth 

decision conclusively resolved the preemption issue in this case as a question of law.  

As this Court’s precedents explain, the doctrine of preemption “emanates from the 

principle that municipal legislation is invalid if it is repugnant to, or inconsistent with, State 

law.”  Town of Lyndeborough v. Boisvert Properties, LLC, 150 N.H. 814, 816 (2004).  

“Municipal legislation is deemed preempted ‘if it expressly contradicts State law or if it runs 

counter to the legislative intent underlying a statutory scheme.’”  Id. at 816-17 (quoting JTR 

Colebrook v. Town of Colebrook, 149 N.H. 767, 770 (2003)).  Under New Hampshire law 

“[l]ocal ordinances and regulations governing a particular field run counter to a statute’s 

legislative intent if the intent is to preempt that field.”  Id. at 817 (quoting Arthur Whitcomb, Inc. 

v. Town of Carroll, 141 N.H. 402, 406 (1996)). 

As the final arbiter of RSA 231:185 and RSA 236:11, this Court held in EnergyNorth that 

“[n]othing in the language of the statutes or in their legislative history” suggested that the 

legislature “made any assumption or finding, implied or otherwise, as to whether repaving a 

paved excavated roadway restored the roadway’s original life expectancy.”  EnergyNorth, 164 

N.H. at 17.  This is dispositive of the preemption issue, which is decided by this court as “a 

matter of statutory interpretation and construction,” not factual inquiry.  See Town of 

Lyndeborough, 150 N.H. at 817.  “Absent a clear manifestation of legislative intent to preempt a 

field, the municipality may enact an ordinance which neither conflicts with State legislation nor 

is itself unreasonable.”  Id. at 819 (quoting Corey v. Town of Merrimack, 140 N.H. 426, 428 

(1995)).  Because there was no “clear manifestation of legislative intent to preempt” the field of 

highway excavation and restoration by virtue of RSA 231:185 and RSA 236:11, this Court 

remanded the case back to the trial court to determine whether the ordinance in question was 

unreasonable.  See id.; EnergyNorth, 164 N.H. at 18.  Only if it was found on remand that 
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“patching an excavated paved roadway with new pavement … restores its original life 

expectancy” in all cases would the ordinance be an unreasonable one as an invalid tax because it 

would require payment of fees by those installing pavement patches even though all pavement 

patches restored the roads they patched in all instances.  See EnergyNorth, 164 N.H. at 18. 

This Court’s EnergyNorth decision could not have remanded the matter back to the trial 

court for a factual inquiry of any relevance to the preemption issue because whether the 

ordinances “expressly contradict state law or run counter to the legislative intent … call[] for a 

purely legal analysis that involves scrutinizing the text of the ordinance and the text of the 

statute” and “factual development is not necessary to resolve this textual inquiry.”  Guildhall 

Sand & Gravel, LLC v. Town of Goshen, 155 N.H. 762, 763-64 (2007); see also Town of Carroll 

v. Rines, 164 N.H. 523, 528 (2013) (“Whether a State statute preempts local regulation is a 

question of law”).  In fact, Liberty Utilities’ predecessor conceded during the summary judgment 

motion hearing in EnergyNorth that the preemption issue was an issue for which no fact 

development was needed as it was a legal issue.  See S.J. Tr. 50:16-25 (“there are a number of 

issues that are important for both sides for which there – we need no testimony … [a]nd number 

2, are the fees contrary to the governing law?  And that’s the preemption issue”).   

Liberty Utilities is now attempting to have case-specific factual findings by the trial court 

substituted for the Legislature’s intent that is required in preemption cases. Liberty Utilities’ 

attempt is contrary to its own prior admissions and New Hampshire law.  Factual findings by a 

trial court in a specific case cannot be substituted for legislative intent when enacting a statute. 

Liberty Utilities cites no authority to support this attempt. This Court properly and conclusively 

conducted its preemption analysis of the City of Concord’s ordinance and RSA 231:185 and 

RSA 236:11 and concluded that the ordinance was not preempted by those statutes.  As that issue 

was already settled it is not properly before this Court now.  



 

 20 

Liberty Utilities claims that this Court did not state a conclusion on the issue of 

preemption, and claims instead that “this Court found that a factual dispute existed as to whether 

there was an actual conflict between the statutes and the Roadway Fees.”  Liberty Br. 25.  A 

review of this Court’s decision in EnergyNorth makes clear that this Court made no such finding 

and only directed that remand was required to determine “a factual dispute between the parties as 

to whether patching an excavated paved roadway with new pavement diminishes or restores its 

original life expectancy.” EnergyNorth, 164 N.H. at 18.  Admittedly this Court’s direction on 

that point does not precisely direct that the case was remanded to determine the reasonableness 

of the ordinance in question, but given this Court’s precedents demonstrating that the preemption 

analysis is an issue of law and not fact, and this Court’s direction that where there is no intent to 

preempt the ordinance the reasonableness of the ordinance must be considered, the only 

appropriate reading of this Court’s direction on remand is the one adopted by the trial court 

below.  

II. The Trial Court Properly Addressed this Court’s Directive on Remand as Part of its 

Consideration of Liberty Utilities’ Remaining Challenges to the Cities’ Ordinances. 

 

This Court’s decision in EnergyNorth directed the trial court to determine “whether 

patching an excavated paved roadway with new pavement diminishes or restores its original life 

expectancy.”  EnergyNorth, 164 N.H. at 18.  The trial court expressly acknowledged that 

directive in its decision and found “[u]pon review of the testimony and evidence presented in this 

case the court finds that utility excavation and patching of paved roadways with new pavement 

generally diminishes the roadway’s life expectancy.”  Order at 14.  While the trial court accepted 

Liberty Utilities’ position that the diminishing effect was “not as broad as implied by the 

defendants,” it nevertheless clearly found that the record indicated that “the patch itself and an 

area within a ten-foot radius of the patch … is compromised.”  Order at 14-15.  As discussed 
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below in more detail, the trial court’s finding that utility excavation and patching of paved 

roadways with new pavement generally diminishes the roadway’s life expectancy is amply 

supported by the evidence and should be affirmed.  See supra Part III. 

Prior to consideration of the evidentiary support for the trial court’s finding, however, 

Liberty Utilities takes issue with the precise formulation of the trial court’s finding.  Liberty 

Utilities claims that the trial court improperly transformed the factual issue into an 

insurmountable burden on Liberty Utilities to demonstrate that utility excavation and patching of 

an excavated paved roadway never diminishes the original life expectancy of that road.  Liberty 

Br. 22.  Liberty Utilities claims that this formulation was reversible error. There are several 

problems with Liberty Utilities’ argument. 

First, Liberty Utilities’ claim of error contradicts its own preemption-reading of this 

Court’s factual remand.  To achieve preemption based on Liberty Utilities’ strained reading of 

this Court’s decision in EnergyNorth, Liberty Utilities would have to prove that “patching an 

excavated paved roadway with new pavement never diminishes the original life expectancy of 

that road.”  See Order at 10.  As Liberty Utilities’ own brief asserts, under their preemption-

reading of this Court’s remand the factual dispute would have relevance to the consideration of 

“whether utility patching causes injury to the roadway, namely its overall life expectancy, which 

cannot be remedied or restored under the existing statutory scheme.”  See Liberty Br. 25 

(emphasis added).  The position taken by Liberty Utilities’ predecessor in EnergyNorth was that 

RSA 231 and 236 reflected “a legislative finding that … a utility … can and indeed must restore 

the road to its prior condition to include life expectancy.”  S.J. Tr. 8:14-:19 (emphasis added); 

see also S.J. Tr. 9:15-:23 (“these statutes reflect a legislative finding that roads can and indeed 

must be restored to their prior condition, to include the concept of life expectancy”) (emphasis 

added); S.J. Tr. 11:9-:15 (same); S.J. Tr. 18:4-:10 (same).  The only way Liberty Utilities’ 
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preemption argument works is if it is always possible for a utility to restore the road to its prior 

condition with the patch it installs.  If there are any circumstances under which a properly 

installed patch does not restore the road, RSA 231:185 and RSA 236:11 cannot address the 

issues covered by the Cities’ ordinances because no matter how hard the utilities try they 

“can[not] … restore the road to its prior condition.”  S.J. Tr. 8:14-:19; S.J. Tr. 9:15-:23; S.J. Tr. 

11:9-:15; S.J. Tr. 18:4-:10.   

As noted above and repeated consistently in this Court’s jurisprudence, the doctrine of 

preemption only invalidates municipal ordinances that are “repugnant to, or inconsistent with, 

State law.”  Forsberg v. Kearsarge Regional School Dist., 160 N.H. 264, 269 (2010).  RSA 

231:185 and RSA 236:11 direct that entities that dig up any highway or public ground to lay 

water or gas pipes restore the highway or ground to “as good condition as it was in before so 

doing” or “a condition at least equal to the condition that was present before the excavation or 

disturbance.”  The Cities’ ordinances are not repugnant to or inconsistent with that directive, as 

they seek fees to address the damage done to any highway or public ground from such an 

excavation.  See Order at 5.  The Cities’ ordinances do not “permit[] that which [the] State 

statute[s] prohibit[] or vice versa.”  N. Country Envtl. Servs., 150 N.H. at 611.  The Cities’ 

ordinances certainly do not “run[] counter to the legislative intent underlying [the] statutory 

scheme” because the ordinances seek to achieve the full restoration of roads damaged by 

excavation and patch installation by ensuring that the full scope of the damage is addressed.  JTR 

Colebrook v. Town of Colebrook, 149 N.H. 767, 770 (2003).  Because the trial court properly 

found that excavation and patching of paved roads generally diminishes the life of these roads, 

see infra Part III, Liberty Utilities’ failure to prove otherwise is fatal to its challenges to the 

ordinances. 
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Second, as the trial court correctly noted, the municipal fees in this case “must be 

directed at the roadway impact of patching done by all entities engaged in the practice.”  Order at 

15-16.  This is so because the validity of a municipal ordinance is considered based upon its 

broad and general scope and not invalidated where the rational basis for the ordinance is 

inapplicable in a particular circumstance.  As the trial court correctly found, Liberty Utilities 

offered no evidence with respect to excavation and patching performed by utilities other than 

Liberty Utilities.  See Order at 16 (“The record is devoid of evidence directed at the quality of 

patching done by entities other than Liberty”).  Instead, Liberty Utilities’ proffered expert 

inspected only patches performed by Liberty Utilities and only those patches that Liberty 

Utilities selected for the expert’s review.  See Tr. 304:22-:25, 481:18-482:2 (Alan Todres, 

hereinafter “Todres”); see also Order at 15.  Without any evidence showing consistent 

restoration of roadways to their original condition notwithstanding the excavation and patching 

by utilities other than Liberty Utilities, Liberty Utilities failed to overcome the presumption of 

validity afforded to the Cities’ ordinances and failed to meet its burden of proof in this case. 

Finally, notwithstanding the trial court’s initial formulation of the test as whether Liberty 

Utilities met its burden of proving that patching an excavated paved roadway with new pavement 

“never” diminishes the original life expectancy of the road, a review of the trial court’s order as a 

whole reveals that that stated burden was not ultimately used in the court’s analysis.  See Order 

at 1, 14-22.  Instead the trial court’s decision properly analyzed whether the Cities’ ordinances 

were an invalid tax with the appropriate presumption of validity and applicable burden of proof.  

See Order at 18-22.  As the trial court explained, “[i]n this case, the plaintiff has failed to meet its 

burden of proving that the defendants’ roadway fee ordinances – that is, each city’s respective 

$5.00 per square foot fee – are invalid because it has failed to prove a lack of a rational 

relationship between the defendants’ roadway fees and legitimate government interests.”  Order 
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at 20.  The formulation of the burden Liberty Utilities complains about was also not used in the 

trial court’s preemption analysis, as the trial court properly explained that the factual issues in the 

case had “no bearing on preemption” and instead properly concluded that “the New Hampshire 

Supreme Court decided the issue of preemption” in EnergyNorth.  Order at 18.  Accordingly, 

even if such a formulation of the burden were considered erroneous, it is harmless error and 

therefore not the proper basis for a reversal of the trial court’s decision here.  See Welch v. Gonic 

Realty Trust Co., 128 N.H. 532, 536 (1986) (“It is of course axiomatic that a judgment will not 

be reversed for harmless error”).
4
   

III. The Trial Court’s Finding on Remand that Utility Excavation and Patching of 

Paved Roadways with New Pavement Generally Diminishes the Roadway’s Life 

Expectancy was Supported by the Evidence. 

 

As Liberty Utilities acknowledged in its brief, the trial court’s finding that utility 

excavation and patching of paved roadways with new pavement generally diminishes the 

roadway’s life expectancy was a “factual determination.”  Liberty Br. 1, 23.  As such, this Court 

will affirm that factual finding unless it is “unsupported by the evidence.”  Dow, 148 N.H. at 

124.  The extensive factual record in this case presents more than sufficient support for the trial 

court’s finding, and accordingly this Court should affirm that finding. 

The trial court expressly found “[u]pon review of the testimony and evidence presented 

in this case … that utility excavation and patching of paved roadways with new pavement 

generally diminishes the roadway’s life expectancy.”  Order at 14.  The trial court explained that 

the record indicated that “the patch itself and an area within a ten-foot radius of the patch … is 

compromised” by the utility excavation and patching.  Order at 14-15.  In so finding, the trial 

                                              
4
 Moreover, the trial court’s actual finding did not employ such a formulation of the burden, wherein the trial court 

found that “[u]pon review of the testimony and evidence presented in this case, the Court finds that utility 

excavation and patching of paved roadways with new pavement generally diminishes the roadway’s life 

expectancy.” Order at 14. 



 

 25 

court actually circumscribed the broader effect argued by the Cities that the patches deteriorate 

the roadways “edge-to-edge and block-to-block” and narrowed its finding to only the patch and 

the ten foot radius of the patch.  Order at 15.   

The trial court expressly noted that the evidence was “undisputed” that “a utility cut 

involves excavating between six to ten feet below the ground.”  Order at 15.  As the trial court 

explained, “[t]his process not only disturbs the asphalt top layer of the roadway, but it also 

disturbs the subsurface.  Thus, utility cuts and restoration involve the overall structure of the 

road, which includes the subsurface of the road.”  Order at 15.  The trial court noted that the 

analysis offered by Liberty Utilities’ expert “depended on visual inspection of each utility patch 

to evaluate whether the patch was inherently diminishing the life of the road or whether it was 

actually arresting further structural damage.”  Order at 15.  The trial court found that Liberty 

Utilities’ proffered expert “did not examine the underlying subsurface” and limited his 

inspections to only patches performed by Liberty Utilities and only the surface pavement of the 

patch.  Order at 15.  The record revealed that Liberty Utilities’ purported expert inspected only 

patches chosen by Liberty Utilities, and not patches chosen at random by a neutral party or by 

any other recognized scientific method.  See Order at 15; Tr. 304:22-:25, 481:18-482:2 (Todres). 

The trial court then found, after review of extensive testimony and thousands of pages of 

exhibits, that “[t]he record as a whole supports a finding that utility excavation and patching 

generally diminishes the life of an area of a roadway, ceteris paribus.”  Order at 16.  The trial 

court then stated what it meant by its reference to ceteris paribus, explaining that “there are 

situations where utility patches do not degrade the roadway” because “a utility patch in a heavily 

degraded roadway may preserve it and arrest further cracking.”  Order at 16 (emphasis added).  

The trial court’s finding was supported by the evidence in the record.  
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The record below demonstrated that the excavation and patching of an asphalt street 

always causes degradation due to, inter alia, the permanent damage to the road’s subsurface 

because of the inability to match the adjacent subsurface material and condition and a break in 

the subsurface condition; the inability to compact the subsurface to the same level as the 

subsurface of the existing roadway; the negative effect on the condition of the subsurface 

adjacent to the excavation (the zone of influence); a permanent crack in the surface pavement; 

the inability to bind the patch with the adjacent surface pavement; the intrusion of water into the 

pavement crack; and the effect of water on the subsurface combined with changes in 

temperature.  Tr. 100:9-:25 (Connors); Tr. 657:10-673:5, 708:12-:24, 725:5-726:1, 727:1-731:1, 

732:25-734:1 (Seiler); Tr. 840:21-841:16, 842:24-844:9 (Thomas); Tr. 866:15-867:3, 893:22-

894:2 (Clougherty); Manch. App. 400-405, 496-511, 512-564 (Ex. C, P, and R); Joint App. 1-

309, 312-899, 900-1106, 1254-1425 (Ex. WW-1 – 4, WW-6 – 13, WW-16 – 22, and WW-25 – 

27).  The substantial body of literature presented by the Cities below concluded that utility cuts 

and patching degrade asphalt roads.  See Manch. App. 400-405, 496-511, 512-564 (Ex. C, P, and 

R); Joint App. 1-309, 312-899, 900-1106, 1254-1425 (Ex. WW-1 – 4, WW-6 – 13, WW-16 – 22, 

and WW-25 – 27).  The trial court’s order specifically referenced these studies and found that 

they “concluded that utility cuts and patching degrade asphalt roads.”  Order at 12.   

The trial court found and the record established that PAVER created by the Army Corps 

of Engineers “considers a utility excavation and patch to be a permanent road defect.”  Order at 

12 (emphasis added); see also Joint App. 688-863 (Ex. WW-11).  The trial court also found and 

the record establishes that “[u]nder ASTM D6433-11, ‘a patch is considered a defect no matter 

how well it is performing (a patched area or adjacent area usually does not perform as well as an 

original pavement section).’”  Order at 13; see also Joint App. 639-687 (Ex. WW-10).   
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The record below further demonstrated that excavation and patching causes degradation 

regardless of other factors such as the age of the street, the level of traffic, the location of the 

excavation and patch, the quality of the existing road, or the quality of the patch.  Tr. 100:9-:25 

(Connors); Tr. 657:10-673:5, 708:12-:24, 725:5-726:1, 727:1-731:1, 732:25-734:1 (Seiler); Tr. 

840:21-841:16, 842:24-844:9 (Thomas); Tr. 866:15-867:3, 893:22-894:2 (Clougherty); Tr. 

958:1-:18 (Roberge); Manch. App. 400-405, 496-511, 512-564 (Ex. C, P, and R); Joint App. 1-

309, 312-899, 900-1106, 1254-1425 (Ex. WW-1 – 4, WW-6 – 13, WW-16 – 22, and WW-25 – 

27).  Dr. Seiler conducted extensive surveys and testing of a wide cross-section of utility 

excavation and patches in Manchester and considered various factors such as the age of the 

pavement, the traffic level, the type of patch and the pavement thickness.  See Order at 11; Tr. 

674:2-675:8 (Seiler); Manch. App 512-564 (Ex. R).  Dr. Seiler not only analyzed roadway 

surface conditions, he also conducted structural testing of utility patches in Manchester, and had 

core drillings performed in Manchester utility patches in order to analyze the overall structure of 

the road.  Order at 11; Tr. 718:18-20; 728:16-729:11 (Seiler); Manch. App. 512-564 (Ex. R).  Dr. 

Seiler concluded that the service life of roads in Manchester is significantly reduced due to utility 

cut patching, and the trial court expressly relied on Dr. Seiler’s testimony.  Tr. 727:1-731:1 

(Seiler); Manch. App. 547 (Ex. R); see also Order at 12, 15.  Dr. Seiler concluded that utility cuts 

and patching reduce the useful life of the patched area by 30% or six years over a twenty-year 

useful life, and that it reduced the useful life of the paved areas surrounding a patch by 15% or 

three years of a 20-year useful life.  Order at 14; Tr. 730:14-731:17 (Seiler); Manch. App. 547 

(Ex. R).   

Liberty Utilities seizes on the trial court’s acknowledgement that there are situations 

where utility patches in a heavily degraded roadway “may” preserve the roadway and arrest 

further cracking of the roadway surface in an attempt to escape the street damage fees 
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Manchester has broadly applied to all utility patching. There are several problems with its 

argument.  See Liberty Br. 28-30.  First and foremost, Liberty Utilities’ argument relies on their 

unsupportable factual predicate that the trial court concluded “that patches often improved the 

life expectancy of the road, and that in a high percentage of cases the patches did not cause 

consequential damage to roadways.”  Liberty Br. 6, 28 (emphasis added).  The trial court made 

no such finding.  Liberty Utilities’ position is based largely on its mistaken belief that Dr. Seiler 

“agreed, in a severely degraded road ‘the only way to make that [road] better and to have a 

better, more positive contribution from the patch would be to increase the size or area of that 

patched area.’”  Liberty Br. 13 (quoting Tr. 792:18-795:14 (Seiler) with alteration).   

In fact, this is the opposite of Dr. Seiler’s testimony.  Liberty Utilities adds the word 

“road” to the quoted passage, but Dr. Seiler’s preceding answer makes clear that he is not 

referring to making the “road” better, but instead he notes and emphasizes that “When refer to 

that area, that area refers to the area of the patch, not the roadway.”  Tr. 793:18-794:5 (Seiler) 

(emphasis added).  The questions and answers following the passage Liberty Utilties quotes with 

alteration specifically involve Dr. Seiler’s explanation that he is not referring to the condition of 

the roadway, but only the condition of the patch itself.  See Tr. 794:7-795:20 (Seiler).  Most 

notably, when Liberty Utilities’ counsel asked Dr. Seiler directly – “So with respect to the 

question of whether patches caused by utility trenching inherently diminish or degrade the road, 

the answer to that is not always?,” Dr. Seiler’s answer was unequivocally:  

No, that’s not my position, because … what you’re focusing on now is strictly the 

condition of the asphalt, wearing course, the surface layers.  Unfortunately, with the 

utility cut, you’re far into the base and the sub grade, so while the pavement surface may 

be in very poor condition, the fact of the matter is that the engineer, the city is left with 

the utility cut that has caused non-uniform support when that time when the road will 

eventually have to be constructed.  And that will affect the condition of the new road 

unless the engineer provides a transition area because we have differing materials, so we 

have more uniform support and don’t get abrupt changed in the support condition when 

the new road is constructed after the existing road is reconstructed on the surface. 
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So in that case, yes my position is that while the patch may not adversely affect the PCI if 

it’s zero, it definitely affects the road bed, which as I mentioned this morning, is the 

foundation upon which we base the performance and the design.  

  

Tr. 794:24-795:20 (Seiler).   

Dr. Seiler’s testimony unequivocally rejects Liberty Utilities’ claims in its brief that 

“[b]oth Liberty Utilities’ expert and the Cities’ expert agreed that when a utility cut is patched on 

a road that is already degraded and at or near the end of its life expectancy, it does not cause any 

further diminishment of the life of that road and, in many instances, may actually improve or 

enhance the condition of the roadway.”  Liberty Br. 13 (citing nothing, but evidently relying on 

the prior citation to Tr. 792:18-795:14 (Seiler)).  As Dr. Seiler explained, while the patch may 

present the appearance of an improved condition to the roadway surface on the spot of the patch 

itself, the deep cut into the base and sub grade of the road that results from a utility excavation 

creates non-uniform support that must be remedied.  Tr. 794:24-795:20 (Seiler).  Dr. Seiler’s 

explanation in the passage referenced by Liberty Utilities was also consistent with Dr. Seiler’s 

expert opinion offered in his direct examination that a utility excavation and patch degrades the 

roadway where the excavation is made because it is “essentially damaging the foundation of the 

road … because you have differing materials and differing support conditions.”  Tr. 732:25-

733:14 (Seiler).  He specifically opined that even where you “have a very poor PCI,” in fact 

“even if the PCI was 10,” the utility cut will still damage the road because it cuts deep into the 

foundation of the road bed.  Tr. 732:25-734:1 (Seiler). 

Dr. Seiler was not the only witness to emphasize this critical distinction, which rejects 

Liberty Utilities’ claim that utility patches in heavily degraded roadways do not degrade the 

roadways.  Manchester’s Engineering Manager Todd Connors explained that because of the 

subsurface damage done by a utility patch “even if you were to cut a street that is close to the end 
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of its lifespan, what’s being left behind is a degraded gravel and subgrade situation” that 

degrades the road irrespective of the condition of the asphalt surface when the patch was made.  

Tr. 100:9-:25 (Connors).  Likewise, Bruce Thomas, Manchester’s Engineering Manager at the 

time Manchester enacted the street damage ordinance, opined based on his research, his 

knowledge as an engineer, and his work experience as an engineer that utility excavation and 

patching degrades the roadway in which the work is done because of the damage it does to the 

subsurface condition of the roadway.  Tr. 842:24-844:9 (Thomas).  Mr. Thomas specifically 

explained that “even if you have an extremely poor street in poor condition” the excavation and 

patching is still “ultimately going to cause degradation” due to the excavation into the subbase 

below the gravel layers.  Tr. 843:19-844:1 (Thomas).    

While Liberty Utilities fails to acknowledge this critical distinction between the outward, 

surface appearance of a patch on a severely degraded roadway and the actual damage to the 

roadway that has been caused by the patch, this critical distinction was not lost on the trial court.  

As the trial court found, the evidence was “undisputed … that a utility cut involves excavating 

between six to ten feet below the ground.  This process not only disturbs the asphalt top layer of 

the roadway, but it also disturbs the subsurface.  Thus, utility cuts and restoration involve the 

overall structure of the road, which includes the subsurface of the road.”  Order at 15.  The trial 

court specifically noted that Todres’ analysis depended solely on his visual inspection of the 

roadway surface to evaluate whether a patch was diminishing the life of the road or arresting 

further structural damage, and that Todres “did not examine the underlying subsurface.”  Order 

at 15.  Dr. Seiler’s testimony therefore not only rejected Liberty Utilities’ claim that a utility 

patch on a degraded road does not diminish the road, but it specifically substantiated the Cities’ 

claim that patching any road inherently diminishes the road by, inter alia, destroying the 
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uniformity of the roadway’s subsurface layers and thereby adversely affecting its structural 

support in a manner that will inevitably require the Cities to address the damage.    

Liberty Utilities attempts to further its mistaken assumption by focusing on the PCI 

ratings of the roadways in the Cities and directing this Court’s attention to photographs of the 

surfaces of selected roads.  See Liberty Br. 28-29.  But the PCI rating system only looks at the 

surface of roadways, and does not consider the damage that has been done to the road’s 

subsurface support structure as an inevitable result of excavation and patching.  Tr. 100:9-:25 

(Connors); Tr. 727:1-731:1, 732:25-734:1, 794:24-795:20 (Seiler); Tr. 842:24-844:9 (Thomas).
5
  

Likewise, Liberty Utilities’ claims that the cited photographs are evidence of “well-constructed 

utility patches preserving highly degraded roads,” are at best only evidence of patches improving 

the surface appearance of degraded roads.  See Liberty Br. 28.  The record contains photographs 

presented by the Cities that show surface damage caused by utility patching as well, see e.g., 

Manch. App. 497-511 (Ex. P), but while the photographs may evidence structural deficiencies in 

particular patches, the absence of those indications in other patches does not demonstrate a lack 

of degradation of the roadways’ subsurface support layers.  

As explained above, Dr. Seiler’s testimony of the detrimental and inherent subsurface 

impact of utility cuts on all roads (including severely degraded roads) demonstrated that even 

where a patch appears to be assisting the surface of a road, the damage caused by the excavation 

and refill inherently diminishes the subsurface structure of the roadway in a manner that will 

have to be addressed and fixed by the Cities.  Tr. 657:10-673:5, 708:12-:24, 725:5-726:1, 727:1-

                                              
5
 Liberty Utilities focuses much of its attention on low PCI ratings for some of Manchester’s roads and essentially 

attempts to claim that it should not have to pay street damage fees for excavation and patching on those roads 

because it regards them as severely degraded.  In addition to the fact that this is simply incorrect, as explained infra 

and supra, it discounts the fact that many of the roads in question have lower PCI ratings precisely because they 

have been excavated and patched.  While the 2015 PCI survey of the surface condition of Manchester roads found 

that 56% of them were in fair to poor condition, Tr. 891:15-:19 (Clougherty), the record revealed that utility 

excavation and patching contributed to the poor condition of Manchester roads.  Tr. 902:19-903:2 (Clougherty).
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731:1, 732:25-734:1 (Seiler); see also Tr. 100:9-:25 (Connors) (“even if you were to cut a street 

that is close to the end of its lifespan, what’s being left behind is a degraded gravel and subgrade 

situation”).  Dr. Seiler’s undisputed testimony as to the subsurface impact of the utility cuts on 

the Cities’ roads is, in and of itself, sufficient evidentiary support for the trial court’s finding 

below, Dow, 148 N.H. at 124, in addition to all the other evidentiary support considered by the 

trial court. 

Additionally, photographs and testimony in the record further support the trial court’s 

finding that roadway patches degrade the roadways. Numerous photographs demonstrated the 

damage done by utility excavations due to the loss of structural support.  See, e.g., Manch. App. 

497, 500, 503, 505, 508 (Pictures 1, 4, 7, 9, and 12); Tr. 915:19-917:4, 919:19-920:13, 921:15-

922:8, 923:8-923:21, 926:13-927:8 (Connors) (discussing Pictures 1, 4, 7, 9, and 12 and 

explaining how they show that “the structure below the asphalt has failed”).  Here is one of those 

examples, cut by National Grid (Liberty Utilities’ predecessor) in April of 2009: 
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Manch. App. 505; Tr. 923:8-923:21 (Connors).  The roadway is essentially free of cracking 

except what is radiating from the corner of the patch and within the patch itself, suggesting “that 

the base of the patch, the repair, is failing.”  Tr. 923:13-923:19 (Connors). 

Liberty Utilities picks a select few pictures with cracks outside the patches as claimed 

evidence that the patches are arresting cracks in the roadway.  The mere fact that a patch has 

cracks adjacent to it and not through it is not evidence that the patch has arrested the cracks.  See 

Manch. App. 503 (picture showing a crack running from the road through the patch; Tr. 921:20-

25 (Connors).  (“I see considerably more cracking within the patch itself indicating that the patch 

is failing, either the asphalt or the – most likely the gavel subbase and subgrade below that is not 

supporting the weight.”)  A Liberty Utilities’ patch photographed on October 31, 2013 when it 

was installed and photographed again 18 months later demonstrates that cracks emanate out from 

patches.  See Tr. 927:10-929:12 (Connors).  Here is a picture of that patch on the day it was 

installed:    
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Manch. App. 509.  As the testimony explained, 18 months after this patch was installed cracks 

had begun to form in the pavement surrounding the patch as a result of water getting in through 

the patch, and different compaction and different materials in the patch.  Tr. 927:10-929:12 

(Connors).  Here is a picture of that same patch only 18 months after it was first installed: 

   

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Manch. App. 510; see also Manch. App. 511.  Significant cracks have already begun to radiate 

out from the patch only 18 months after installation.
6
  As the testimony below explained, “with 

no doubt, those cracks – that degradation in the street is due to the patch.”  Tr. 928:17-:19 

(Connors). 

Finally, Liberty Utilities’ claim that the trial court’s acknowledgement that a utility patch 

“may” benefit a roadway contradicts the trial court’s determination ceteris paribus because it 

                                              
6
 The darker area of asphalt is a new patch and is not relevant to the testimony about cracks from the corners of the 

patch. 
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renders all things not equal, is mistaken.  The trial court’s acknowledgement of the possible 

beneficial effect of a patch in some cases was explicitly tied to its ceteris paribus determination 

and the trial court clearly found with that determination that “[t]he record as a whole supports a 

finding that utility excavation and patching generally diminishes the life of an area of a roadway” 

but in some circumstances it “may” benefit the roadway.  Order at 16.  The undisputed evidence 

of the subsurface impact of utility cuts puts that possibility in doubt, but even if that possibility 

were present, Manchester is under no obligation to ensure that its ordinance directly addresses 

the problem in each and every case-specific application so long as the ordinance is “rationally 

related to a legitimate governmental interest.”  Hollenbeck, 164 N.H. at 163.  In this case, Liberty 

Utilities’ argument on that score should ring hollow as Manchester provides utilities exemptions 

from the fee in cases where appropriate and it has repeatedly done so specifically for Liberty 

Utilities.  Tr. 164:3-:11, 177:25-178:17 (McDonald); Tr. 879:3-:21 (Clougherty); Manch. App. 

44-45 (Ex. A).  The trial court’s finding that utility excavation and patching of paved roadways 

with new pavement generally diminishes the roadway’s life expectancy was amply supported by 

the evidence in the record. 

IV. The Trial Court’s Finding that Manchester’s Ordinance was Reasonable and 

Rationally Based on the Ordinance’s Objective was Supported by the Evidence. 

 

Under New Hampshire law, “[w]hen a municipal ordinance is challenged, there is a 

presumption that the ordinance is valid and, consequently, not lightly to be overturned.”  Town of 

Nottingham v. Harvey, 120 N.H. 889, 892 (1980).  Additionally, “[t]he burden of proving the 

invalidity of an ordinance lies with the party attacking its validity.”  Town of North Hampton v. 

Sanderson, 131 N.H. 614, 619 (1989).  Where an ordinance is “rationally related to a legitimate 

governmental interest” it will be upheld.  State v. Hollenbeck, 164 N.H. 154, 163 (2012); 
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Boulders at Strafford, LLC v. Town of Strafford, 153 N.H. 633, 639-40 (2006); Dow v. Town of 

Effingham, 148 N.H. 121, 124 (2002).   

Liberty Utilities’ predecessor conceded that the rational basis standard for review applied 

to Concord’s previous consideration of a street damage fee ordinance in 1996.  Manch. App. 565 

(Ex. NN).  Under that “rational basis review,” the Court “will not independently examine the 

factual basis for the ordinance.”  Community Resources for Justice, Inc. v. City of Manchester, 

154 N.H. 748, 757 (2007).  Instead, the Court “will inquire only as to ‘whether the legislature 

could reasonably conceive to be true the facts’ upon which it is based.”  Id.  (quoting 

Winnisquam Regional School District v. Levine, 152 N.H. 537, 539 (2005)). 

As the trial court properly found, the preservation and protection of Manchester’s roads is 

a legitimate governmental interest.  Order at 20.  Accordingly, the only inquiry on review of the 

trial court’s decision is whether Manchester’s ordinance charging a street damage fee is 

rationally related to Manchester’s governmental interest in preserving and protecting its 

roadways.  The record establishes that Manchester had a rational basis for its adoption of the 

road damage fee and the trial court’s finding to that effect was supported by extensive evidence. 

As discussed above, in 2009 the Manchester Highway Department reviewed its 

permitting process for the excavation and patching of streets in Manchester.  Tr. 865:3-866:24, 

870:5-871:6 (Clougherty).  The Deputy Director of Public Works directed the then-Manchester 

Engineering Manager to research the effect of utility excavation and patching on asphalt-paved 

roads.  Order at 5; Tr. 55:22-57:11 (Thomas); Tr. 866:4-:11 (Clougherty).  Manchester’s 

Engineering Manager researched the issue and reviewed several studies and reports, all of which 

concluded that utility excavations and patching of asphalt roads caused degradation to the roads.  

Order at 5; Tr. 67:22-68:4, 70:3-:9, 840:21-841:16, 842:24-843:6 (Thomas); Manch. App. 406-

417 (Ex. D).  The Manchester Highway Department then recommended a street damage fee of 
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$5 per square foot of excavation to offset costs due to road degradation – a loss of road life and 

damage to the road caused by utility excavation and the patching of the road surface.  Order at 5; 

Manch. App. 79, 400-401 (Ex. A and C).   

Manchester’s Deputy Director of Public Works not only reviewed the studies and reports 

found by Manchester’s Engineering Manager, he then further independently researched the issue 

and found additional studies that concluded that utility excavations and patching of asphalt roads 

caused degradation to the roads.  Order at 5-6; Tr. 866:12-867:3, 893:22-:23 (Clougherty).  The 

record below demonstrated, and the trial court found, that significant research and consideration 

went into the Manchester Excavation Permit Fee Recommendation, which was a collective effort 

by the Highway Department and included (a) research by the then City Engineering Manager; (b) 

additional research by the Deputy Public Works Director; (c) discussions within the Highway 

Department and the review and revision of the Excavation Permit Fee Recommendation by the 

Director of Public Works, the Deputy Director of Public Works, the Engineering Manager, and 

Highway Department Inspectors, including several in-house engineers; (d) the engineering 

knowledge and experience of the Highway Department’s engineers and inspectors; (e) the 

Highway Department’s experience with utility cuts and their impact on Manchester roads; and 

(f) Manchester’s review of how other cities dealt with the impact of excavations and the 

implementation of a street damage fee.  Order at 6; Tr. 841:20-842:23 (Thomas); Tr. 865:24-

866:24, 867:4-868:25 (Clougherty); Manch. App. 400-417 (Ex. C and D). 

In November 2009, the Manchester Board of Mayor and Aldermen referred the Highway 

Department’s Excavation Permit Fee Recommendation to the Aldermanic Committee on 

Administration Information Systems.  Order at 6; Manch. App. 418-460 (Ex. F and G).  On 

December 15, 2009, Manchester’s Aldermanic Committee on Administration/Information 

Systems held a public meeting to discuss and consider the Highway Department’s Excavation 
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Permit Fee Recommendation.  Order at 6; Manch. App. 461-481 (Ex. H, I and J).  The 

committee recommended passage of the Highway Department’s Excavation Permit Fee 

Recommendation to the Board of Mayor and Aldermen.  Order at 6; Manch. App. 470-471 (Ex.  

I and J).  Thereafter, at that public meeting the Board of Mayor and Aldermen discussed and 

approved the adoption of the Highway Department’s Excavation Permit Fee Recommendation.  

Order at 6; Manch. App. 483, 495 (Ex. K). 

Manchester’s careful consideration of whether to adopt the street damage ordinance at 

issue was based on reliable sources of information, including the Army Corps of Engineers’s 

determination under PAVER that “a utility excavation and patch” is “a permanent road defect” 

and the ASTM D6433-11’s determination that “a patch is considered a defect no matter how well 

it is performing (a patched area or adjacent area usually does not perform as well as an original 

pavement section).”  Order at 12-13; see also Joint App. 639-863 (Ex. WW-10 – 11).  It was also 

based on studies that explained that “utility excavations and patches generally degrade a portion 

of the roadway and reduce its life.”  Order at 20.  As the trial court found based on the extensive 

evidence in the record on this point, “[t]he studies relied upon by [the Cities’] respective 

legislative bodies support th[at] determination.”  Order at 20.  Manchester’s careful consideration 

was also based on the “experience of the city engineers” from Manchester, which was consistent 

with the studies reviewed.  Order at 20. 

The trial court found that the “aforementioned studies and Seiler’s testimony provide[d] 

sufficient support for the $5.00 per square foot amount of the fees” to achieve the purpose of the 

street damage fees “to offset the costs associated with rehabilitating patched roads.”  Order at 20.  

The trial court found that “[t]he fees help protect city taxpayers from paying the long-term 

deterioration costs that occur when parties excavate paved city streets” and thus the Cities “had a 

reasonable basis for implementing the roadway fees at issue in this case.”  Order at 20. 
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The record reflects that Liberty Utilities failed to overcome the presumption of validity 

afforded to Manchester’s ordinance, Town of Nottingham, 120 N.H. at 892, and failed to satisfy 

its “burden of proving the invalidity of [the] ordinance.”  Town of North Hampton, 131 N.H. at 

619.  The record further reflects that the street damage ordinance was “rationally related to a 

legitimate governmental interest” because it sought to support the preservation and protection of 

Manchester’s roads by addressing an activity that the studies and Manchester’s own experience 

showed causes damages to those same roads.  State v. Hollenbeck, 164 N.H. 154, 163 (2012); 

Boulders at Strafford, LLC v. Town of Strafford, 153 N.H. 633, 639-40 (2006); Dow v. Town of 

Effingham, 148 N.H. 121, 124 (2002).  The record amply demonstrates that Manchester “could 

reasonably conceive” the fact that excavation and patching of paved roads damages the roadway 

system to be true.  Community Resources for Justice, Inc., 154 N.H. at 757; see also Winnisquam 

Regional School District, 152 N.H. at 539.  Accordingly, the trial court correctly found that the 

street damage ordinance had a rational basis and should be upheld. 

V. The Trial Court’s Finding that Manchester’s Base Street Damage Fee Ordinance 

was not an Invalid Tax was Supported by the Evidence. 

  

To determine whether a charge is a fee or a tax “it is necessary to discovery its basic 

purpose.”  American Auto. Assn., 136 N.H. at 585.  RSA 41:9-a, II(a) permits towns or cities to 

establish fees for the “issuance of any license or permit which is part of a regulatory program.”  

The statute further directs that the fee must be in “an amount reasonably calculated to cover the 

town’s regulatory, administrative and enforcement costs.”  N.H. Rev. Stat. Ann. § 41:9-a, III.  

The statute is in keeping with this Court’s prior instruction that municipalities may establish fees 

provided that the fees are proportionate to the cost incurred by the municipality.  See Marine 

Corps. League v. Benoit, 96 N.H. 423, 427 (1951).  Municipalities are prohibited from 

generating excessive revenue by their permits but the fact that “some surplus revenue is 
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produced” from their fees is insufficient to invalidate the fees provided that the fees are 

“incidental to regulation and not primarily for the purpose of producing revenue.”  Opinion of the 

Justices, 98 N.H. 527, 529 (1953).  The fact that the fee creates an “excess or deficiency in 

reference to actual cost … will not under any view of the law affect the validity of the act or 

ordinance by which … [it was] established.”  Opinion of the Justices, 94 N.H. 501, 504 (1947); 

see also Opinion of the Justices, 116 N.H. 351, 356 (1976) (“It does not follow because a license 

fee is large, or because it may become a part of the public revenue, that it is, therefore, a tax”). 

In distinguishing between a valid licensing fee and an invalid tax, this Court has 

explained that “a tax is an enforced contribution to raise revenue” whereas licensing fees are 

“charges that bear a relation to and approximate the expense of issuing the licenses and of 

inspecting and regulating the business licensed.”  American Auto. Assn. v. State, 136 N.H. 579, 

584-85 (1992).  As this Court has explained, “[m]athematical exactness” is not required in 

setting a fee.  Opinion of the Justices, 94 N.H. 501, 503-04 (1947).  Instead, the amount of the 

fee “will be sustained so long as it is not grossly disproportionate to the regulatory expenses.”  

American Auto. Assn. v. State, 136 N.H. 579, 585 (1992).  The fee “may cover incidental 

expenses incurred in consequence of the activity regulated provided the resulting fee does not 

become unreasonable.”  Id. (quotation omitted). 

Liberty Utilities has challenged the Cities’ ordinances as invalid taxes, but as the trial 

court correctly held, Liberty Utilities failed to meet its burden of demonstrating such invalidity.  

Order at 20.  The purpose of Manchester’s street damage fee, as set forth in the Street Excavation 

Requirements and the Permit Procedure, is to protect the city taxpayer from paying the long-term 

deterioration costs which occur when parties excavate paved city streets.  See Order at 20.  The 

related costs include not only the cost of processing license applications and inspecting 

excavation work, but also all costs incidental to these purposes and activities including the costs 
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of later repairing paved streets that have been degraded as a result of excavation.  The evidence 

in the record demonstrates that Manchester’s street damage fee of $5 per square foot is directly 

related to the average costs incurred by Manchester to reconstruct or repave a street that has been 

damaged by excavation.  See Order at 20. 

As noted above, the record demonstrated that to arrive at its street damage fee of $5 per 

square foot of excavation, Manchester reviewed the actual costs incurred to replace 18 inches of 

gravel, three inches of asphalt and reset the street curb for three projects in Manchester that were 

a cross-section of roadwork; the actual cost to perform cold planning in 2008 and cold planning 

in 2009; and the average cost for State of New Hampshire road repair projects.  Order at 6; Tr. 

844:10-845:2 (Thomas); Manch. App. 405-406 (Ex. C).  Manchester tabulated these actual costs 

and then averaged them for an average unit cost to replace 18 inches of gravel, three inches of 

asphalt and reset curbing.  Tr. 844:10-845:3 (Thomas); Manch. App. 405-406 (Ex. C).  

Manchester also included the actual cost for miscellaneous costs such as mobilization costs, 

engineering costs, testing costs, traffic signs and the use of police for traffic control.  Order at 6-

7; Manch. App. 405-406 (Ex. C). 

The record further demonstrates that the amount of Manchester’s street damage fee was 

validated by expert analysis, which found that a $14.06 per-square-foot charge would be 

appropriate.  Order at 13; Tr. 731:18-732:6 (Seiler). Dr. Seiler explained that for roads less than 

ten years old a fee of up to $28 per square foot would be appropriate.  Order at 13; Tr. 732:16-

:21 (Seiler).  While this Court’s precedents would permit a fee that exceeds Manchester’s actual 

costs, Opinion of the Justices, 94 N.H. at 503-04, the record reflects that Manchester’s per-

square-foot street damage fee is actually less than its expert’s benchmark of $14.06 to $28 

depending on the life of the road excavated and patched.  Manchester’s base street damage fee is 

directly related to Manchester’s estimated average repair costs, and recovers only those 
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estimated average costs.  The base street damage fee is not an invalid tax and the trial court 

properly found that Liberty Utilities failed to meet its burden to demonstrate otherwise.  

Liberty Utilities’ argument on appeal relies again on the same unsupportable factual 

predicate discussed above that excavation and patching enhance degraded roads.  See Liberty Br. 

31-34.  They claim, based on that predicate, that “[t]he Cities are, in a high percentage of cases, 

charging fees based on patches that actually enhance roadway life.”  Liberty Br. 32.  But as 

discussed above, the record reflects that this was simply not the case.  Instead, as the trial court 

expressly recognized, the evidence was “undisputed … that a utility cut involves excavating 

between six to ten feet below the ground” a process involving not only “the asphalt top layer of 

the roadway,” but also the subsurface of the roadway.  Order at 15.  Having presented a 

purported expert who “did not examine the underlying subsurface,” Liberty Utilities presented 

no contrary evidence as to the overall effect of utility patches on the Cities’ roadways.  Order at 

15.  The Cities’ expert, Dr. Seiler, specifically examined the underlying subsurface of many 

patches he inspected and he explained to the trial court precisely how detrimental even a 

properly constructed patch is to the underlying subsurface structure of the road.  Tr. 657:10-

673:5, 708:12-:24, 725:5-726:1, 727:1-731:1, 728:16-729:11, 732:25-734:1 (Seiler); Manch. 

App. 512-564 (Ex. R).  Upon review of all of the evidence before it, the trial court properly 

found that Manchester’s street damage fee ordinance was not an invalid tax and that finding is 

amply supported by the evidence in the record. 

VI. The Trial Court’s Finding that Manchester’s Enhanced Street Damage Fee was an 

Invalid Tax was Not Supported by the Evidence. 

 

While much of the trial court’s order is supported by the record, one exception exists that 

is critical to this Court’s determination of Manchester’s cross appeal.  In the trial court’s order, 

the court specifically found that Manchester’s street damage fee ordinance was $5 per square 
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foot of excavation multiplied by a life reduction factor of “three times the base street damage 

charge if the street pavement is less than two years old, or two times the base street damage 

charge if the street pavement is more than two years but less than five years old.”  Order at 5 

(citing Manchester Regulations § 5.2.11).  That finding was unsupported by the evidence 

because it is undisputed that Manchester’s life reduction factor is only two times the base street 

damage charge for any street pavement less than five years old, and Manchester does not charge 

a three times multiplier for any excavation.  Manch. App. 79-80, 162-163 (Ex. A and B); Tr. 

75:17-76:2, 81:23-82:25 (Thomas); Tr. 874:14-876:16 (Clougherty).  From the trial court’s order 

it appears that the court simply conflated the street damage fee ordinance enacted by Concord 

with the ordinance enacted by Manchester and failed to consider each enhanced street damage 

fee separately on its own merits.  See Order at 5.  Notwithstanding the understandable basis for 

that mistake, it was clearly erroneous and it infected the trial court’s analysis of Manchester’s 

enhanced street damage fee of $10 per square foot. 

As noted above, municipalities may establish fees provided that the fees are proportionate 

to the cost incurred by the municipality.  See Marine Corps. League, 96 N.H. at 427.  While this 

Court will permit municipalities to generate some excess revenue from their fees, Opinion of the 

Justices, 98 N.H. at 529, the clear direction from this Court favors fees that seek less than the 

costs imposed on the municipality.  See Opinion of the Justices, 94 N.H. at 504; Opinion of the 

Justices, 116 N.H. at 356.  Indeed, the very distinction provided by this Court between a valid 

licensing fee and an invalid tax focuses on whether the fee is intended to “raise revenue.”  

American Auto. Assn., 136 N.H. at 584-85. 

The trial court’s analysis was focused on a purported fee of $15 per square foot.  See 

Order at 20-22.  While that amount fell well within the $14.06 to $28 range provided by the 

Cities’ expert, Dr. Seiler (and uncontested by Liberty Utilities), the fact that it slightly exceeded 
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the $14.06 bottom of the range may have had an effect on the trial court’s decision.  The trial 

court specifically noted that the enhanced fees “would be valid if they were compensatory.”  

Order at 21.  The record reveals that the $10 enhanced fee enacted by Manchester was 

compensatory, as it fell below the evidence of compensatory range of costs provided by Dr. 

Seiler at trial.  With the mistaken assumption that Manchester was charging $15 per square foot 

in enhanced fees, the trial court’s decision on Manchester’s enhanced fee was not supported by 

the record and should be reversed. 

Additionally, the trial court’s determination that the enhanced fees were punitive should 

also be reversed because the trial court’s actual finding based on the testimony provided was 

“that the enhanced roadway fees are imposed to deter the plaintiff and others similarly situated 

from cutting into newly paved streets.”  Order at 20.  The trial court’s inferential leap from 

deterrence to punishment is unsupported by the evidence in the record and incorrect as a matter 

of law because this Court has held that deterrence is a valid regulatory purpose and a deterrence 

fee is valid unless it is shown to be unreasonable.  See Opinion of the Justices, 94 N.H. at 503-

04; American Auto. Assn., 136 N.H. at 586; Opinion of the Justices, 116 N.H. at 356. 

The record below revealed that the purpose of the increased damage fee was to: (1) deter 

utilities and others from performing work on pavement that is less than five years old; (2) 

encourage such work to be performed before streets are reconstructed or repaved (in which case 

the street damage fee may be waived altogether); and (3) encourage better coordination between 

Manchester’s repaving and reconstruction work and excavation by utilities.  Tr. 876:1-:16, 

899:14-900:6 (Clougherty).  The record further revealed that the ordinance has been successful 

in achieving its goal.  Manchester has experienced better coordination with utilities since the 

implementation of the street damage fee.  Tr. 878:22-879:2 (Clougherty).  Liberty Utilities 

testified that Manchester’s life reduction factor provides an incentive for Liberty Utilities to 
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better coordinate its work with Manchester’s reconstruction and overlay of its streets.  Tr. 

163:20-164:2, 165:1-:4, 183:25-184:19 (McDonald).  Liberty Utilities acknowledged in the trial 

court that it had problems coordinating its work in the past but that Liberty Utilities has done a 

better job of coordinating its work with Manchester’s work during the past several years.  Tr. 

116:9-:23, 163:1-:14 (McDonald).   

The Manchester Highway Department notifies utilities of the Department’s schedule of 

pavement overlay and street reconstruction activities to allow time for utilities to perform work 

as needed before the highway department repaves or reconstructs a street.  Tr. 876:21-878:21 

(Clougherty); Tr. 99:3-:9 (Connors); Manch. App. 42-43 (Ex. A).  If a utility opens or excavates 

a street just before the Manchester Highway Department repaves or reconstructs the street, the 

Director of Public Works may waive the street damage fee.  Order at 5; Tr. 164:3-:11, 177:25-

178:17 (McDonald); Tr. 879:3-:21 (Clougherty); Manch. App. 42-43 (Ex. A).  The Director of 

Public Works also waives the street damage fee if a utility exceeds the standard roadway 

restoration specifications.  Order at 5; Tr. 164:3-:11 (McDonald); Tr. 879:3-:21 (Clougherty).  In 

fact, the Manchester Highway Department not only has the ability to waive the fee where 

appropriate, it does so “quite often.”  Tr. 879:19-:21 (Clougherty).   

The coordination sought to be achieved by the enhanced street damage fee has been 

successful.  Tr. 116:9-:23, 163:1-14 (McDonald); Tr. 876:21-878:21 (Clougherty); Tr. 99:3-:9 

(Connors).  As a result of the increased coordination due to Manchester’s life reduction factor 

multiplier, the multiplier fee has accomplished its primary goal of efficient coordination between 

Manchester and the utilities that seek to excavate and patch its roads.  It was not enacted to 

punish utilities, but instead to promote coordination with utilities.  The enhanced street damage 

fee is a valid ordinance and not an invalid tax. 
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VII. The Trial Court Erroneously Denied the Cities’ Motions to Strike Liberty Utilities’ 

Expert, Alan Todres, from this Case Because Todres’ Testimony did not Satisfy the 

Requirements for Expert Testimony in New Hampshire. 

 

Rule 702 of the New Hampshire Rules of Evidence provides that “[i]f scientific, 

technical, or other specialized knowledge will assist the trier of fact to understand the evidence 

or to determine a fact in issue, a witness qualified as an expert by knowledge, skill, experience, 

training, or education, may testify thereto in the form of an opinion or otherwise.”  But “expert 

testimony must rise to a threshold level of reliability to be admissible.”  Id. at 284. 

This Court adopted the test described by the United States Supreme Court in Daubert v. 

Merrell Dow Pharmaceuticals. Inc., 509 U.S. 579 (1993) (“Daubert”) to evaluate the reliability 

of expert testimony under N.H. Evid. R. 702.  Baker Valley Lumber v. Inqersoll-Rand, 148 N.H. 

609, 614 (2002).  Daubert requires that an expert “employ in the courtroom the same level of 

intellectual rigor that characterizes the practice of an expert in the relevant field.”  Baxter v. 

Temple, 157 N.H. 280 at 302 (2008) (citing Kumho Tire Co. Ltd. v. Carmichael, 526 U.S. 137, 

152 (1999)). 

In 2004, the legislature enacted RSA 516:29-a, which provides: 

I.  A witness shall not be allowed to offer expert testimony unless the court finds: 

(a) Such testimony is based upon sufficient facts or data; 

(b) Such testimony is the product of reliable principles and methods; and 

(c) The witness has applied the principles and methods reliably to the facts of the 

case. 

II.  (a) In evaluating the basis for proffered expert testimony, the court shall consider, if 

appropriate to the circumstances, whether the expert’s opinions were supported by 

theories or techniques that: 

(1) Have been or can be tested; 

(2) Have been subjected to peer review and publication; 

(3) Have a known or potential rate of error; and 

(4) Are generally accepted in the appropriate scientific literature. 

(b) In making its findings, the court may consider other factors specific to the 

proffered testimony. 
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Section II of RSA 516:29-a codifies the four Daubert factors this applied in Baker Valley, 

and section I(b) codifies Daubert’s requirement that the court preliminarily assess “whether the 

reasoning or methodology underlying the testimony is scientifically valid.”  To meet the 

threshold for reliability, the proffered expert must demonstrate that the administered 

methodology: (1) has been tested; (2) has been subject to peer review and publication; (3) has 

known or potential error rates; and (4) is generally accepted in the appropriate scientific 

literature.  Baxter, 157 N.H. at 299.   

The record below demonstrated that Mr. Todres’ testimony did not satisfy the threshold 

of reliability required by RSA 516:29-a and this Court’s precedents.  Mr. Todres used a flawed 

and unreliable methodology to render his opinion that Liberty Utilities’ patches do not damage 

and shorten the life of a roadway.   

The methodology applied by Mr. Todres involved reviewing only patches that were 

selected by Liberty.  Tr. 304:22-:25, 481:18-482:2 (Todres); see also Order at 15.  The record 

below revealed Mr. Todres’ methodology has never been tested or subject to peer review and 

publication.  Tr. 462:8-:18 (Todres).  Mr. Todres did not rely on any publication in order to 

arrive at his opinion.
 
 In fact, Mr. Todres testified that he is not aware of any publication which 

supports his opinion in this case.  Tr. 444:5-:16 (Todres).  Instead, Mr. Todres employed an ad 

hoc methodology, created for litigation purposes only.  That purported methodology had no 

known potential error rates or any indication of any reliability.  Mr. Todres stated that he did not 

even know the total number of Liberty patches in Manchester or Concord.  Tr. 552:24-553:24 

(Todres).  Moreover, neither Mr. Todres, nor Liberty demonstrated that Mr. Todres’ ad hoc 

methodology is generally accepted in the appropriate scientific literature.
7
   

                                              
7
 Dr. Seiler testified that in his review of the literature concerning the effects of trench cuts, he did not see any 

methodology employed similar to Mr. Todres’ methodology of simply reviewing the surface of patches.  Tr. 653:18-
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The record below further demonstrated that Mr. Todres’ opinion that patched utility 

cuts/excavations do not damage and shorten the life of a roadway, based solely upon his surface 

level observation of patches, did not qualify as expert testimony.  Mr. Todres himself testified 

that he does not know whether any of the patches he observed achieved the sufficient level of 

compaction.  Tr. 558:7-:23 (Todres).  He conceded this despite the fact that he also explicitly 

acknowledged that the level of compaction was the most important factor in restoring a utility 

cut with a patch.  Tr. 578:23-579:17 (Todres).   

Mr. Todres applied a methodology which does not employ engineering standards and 

methodologies known and generally accepted in the engineering community.  As such, Mr. 

Todres’ testimony was nothing more than a generalized conclusory opinion about the patch 

surfaces in Concord and Manchester.  Moreover, Mr. Todres’ expert testimony was not reliable 

because his conclusions were not derived from scientific methods and procedures, but were 

simply unsupported opinions based upon an untested erroneous methodology. 

Much of Mr. Todres’ testimony was conclusory in stating that patched utility 

cuts/excavations do not damage and shorten the life of a roadway.  In fact, at no point during his 

testimony did Mr. Todres ever disclose specific scientific reasons to support his conclusion.  See 

Raimbeault v. Takeuchi Manufacturing, Ltd., 772 A.2d 1056, 1062 (2001) (exclusion of expert 

testimony was proper when purported expert did not provide specific scientific reasons to 

support conclusion); Rodriquez v. Kennedy, 706 A.2d 922, 924 (R.I. 1998) (noting that “an 

expert’s opinion must be predicated upon facts legally sufficient to form a basis for his 

conclusion”) (quoting Alterio v. Biltmore Construction Corp., 377 A.2d 237, 240 (R.I. 1977)); 

see also DiPetrillo v. Dow Chemical Co., 729 A.2d 677, 686 (R.I. 1996) (expert testimony must 

                                                                                                                                                  
:24 (Seiler).  Dr. Seiler testified with respect to Mr. Todres’ “methodology”:  “I really wouldn’t call that a 

methodology and [it] wouldn’t stand up to the test of a methodology in our industry.”  Tr. 653:22-:24 (Seiler). 
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reflect scientific knowledge which can be tested by scientific experimentation and which 

logically advances a material aspect of the plaintiff's case); Pro Serv. Auto., L.L.C. v. Lenan 

Corp., 469 F.3d 1210, 1215-16 (8th Cir. 2006) (expert’s opinion excluded because he provided 

no testing or other engineering analysis to support his opinion).   

By not employing a scientific and engineering methodology, Mr. Todres had no 

knowledge regarding the actual condition of the utility patches which Liberty chose for him to 

observe.  He also had no knowledge regarding the condition of the adjacent roadway when the 

utility patches were installed.  Tr. 574:11-:19 (Todres).  Mr. Todres did not show that the 

methodology or principle underlying his testimony was scientifically valid.  Based on the 

foregoing, the record was clear that Mr. Todres did not have sufficient information to determine 

whether patched utility cuts/excavations damage and shorten the life of a roadway.  
  

CONCLUSION 

 
For the foregoing reasons, this Court should affirm the decision below with respect to 

Manchester’s base street damage fee, reverse the decision below with respect to Manchester’s 

enhanced street damage fee, and reverse the trial court’s denial of the Cities’ motion to exclude 

Mr. Todres.  

      

  




